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Exhibit 1 

SC Terms and Conditions 

“State” shall mean Participant or STO, as applicable. 

“Contractor” shall mean STMS. “Contractor” may also refer to Fiserv or any of its named affiliates as the 

same participate in various contracts surrounding merchant card services and verification. 

Amendment; No Waiver. This Agreement may not be modified or amended except by an instrument in 

writing signed by the party against whom enforcement of any such modification or amendment is 

sought. Any party hereto may, only by an instrument in writing, waive compliance by the other party 

hereto with any term or provision of this Agreement. The waiver by any party hereto of a breach of any 

term or provision of this Agreement shall not be construed as a waiver of any subsequent breach. 

CODE OF LAWS AVAILABLE (JAN 2006): The South Carolina Code of Laws, including the Consolidated 

Procurement Code, is available at:  http://www.scstatehouse.gov/code/statmast.php The South Carolina 

Regulations are available at: http://www.scstatehouse.gov/coderegs/statmast.php [02-2A040-2] 

OPEN TRADE REPRESENTATION (JUN 2015):  CONTRACTOR represents that CONTRACTOR is not 

currently engaged in the boycott of a person or an entity based in or doing business with a jurisdiction 

with whom South Carolina can enjoy open trade, as defined in SC Code Section 11-35-5300. [02-2A083-

1] 

ASSIGNMENT, NOVATION, AND CHANGE OF NAME, IDENTITY, OR STRUCTURE (FEB 2015) (a)  

CONTRACTOR shall not assign this contract, or its rights, obligations, or any other interest arising from 

this contract, or delegate any of its performance obligations, without the express written consent of the 

STO; provided, however, that  CONTRACTOR shall be entitled to assign its interest hereunder without 

the consent of Participant and Sponsor (1) to an Affiliate; and (2) in the event of (a) a sale of all (or 

substantially all) of the assets or capital stock of STMS, (b) the approval of a plan of liquidation of 

dissolution of STMS, or (c) a merger, sale, public offering, consolidation, reorganization, or other 

business combination that results in the transfer or exchange of all or a portion of the securities of 

STMS, or a party that substantially controls STMS.  Bank shall be entitled to assign its interest hereunder 

without the consent of Participant or Sponsor. The foregoing restriction does not apply to a transfer that 

occurs by operation of law (e.g., bankruptcy; corporate reorganizations and consolidations, but not 

including partial asset sales). Notwithstanding the foregoing,  CONTRACTOR may assign monies 

receivable under the contract provided that the State shall have no obligation to make payment to an 

assignee until thirty days after  CONTRACTOR (not the assignee) has provided the responsible State 

Treasurer’s Office with (i) proof of the assignment, (ii) the identity (by contract number) of the specific 

state contract to which the assignment applies, and (iii) the name of the assignee and the exact address 

or account information to which assigned payments should be made. (b) If CONTRACTOR amends, 

modifies, or otherwise changes its name, its identity (including its trade name), or its corporate, 

partnership or other structure, or its FEIN, CONTRACTOR shall provide the State Treasurer’s Office 

prompt written notice of such change. (c) Any name change, transfer, assignment, or novation is subject 

to the conditions and approval required by Regulation 19- 445.2180, which does not restrict transfers by 

operation of law. [07-7A004-2] 
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BANKRUPTCY – GOVERNMENT INFORMATION (FEB 2015) (a) All government information (as defined in 

the clause herein entitled “Information Security - Definitions”) shall belong exclusively to the State, and 

Contractor has no legal or equitable interest in, or claim to, such information. Contractor acknowledges 

and agrees that in the event Contractor enters into proceedings relating to bankruptcy, whether 

voluntary or involuntary, government information in its possession and/or under its control will not be 

considered property of its bankruptcy estate. (b) Contractor agrees to notify the State within three 

business days of any determination that it makes to file for bankruptcy protection, and Contractor 

further agrees to turn over to the State, before such filing, all government information that is in 

Contractor’s possession in a format that can be readily utilized by the State. (c) In order to protect the 

integrity and availability of government information, Contractor shall take reasonable measures to 

evaluate and monitor the financial circumstances of any subcontractor that will process, store, transmit 

or access government information. [07-7B007-1] 

CHOICE-OF-LAW (JAN 2006): The Agreement, any dispute, claim, or controversy relating to the 

Agreement, and all the rights and obligations of the parties shall, in all respects, be interpreted, 

construed, enforced and governed by and under the laws of the State of South Carolina, except its 

choice of law rules. As used in this paragraph, the term “Agreement” means any transaction or 

agreement arising out of, relating to, or contemplated by the solicitation. [07-7A010-1] 

CONTRACT LIMITATIONS (JAN 2006): No sales may be made pursuant to this contract for any item or 

service that is not expressly listed. No sales may be made pursuant to this contract after expiration of 

this contract. Violation of this provision may result in termination of this contract and may subject 

contractor to suspension or debarment. [07-7B045-1] 

COMPLIANCE WITH LAWS (JAN 2006): During the term of the contract, contractor shall comply with all 

applicable provisions of laws, codes, ordinances, rules, regulations, Network Rules and tariffs. [07-

7B035-1] 

CONTRACTOR’S LIABILITY INSURANCE - GENERAL (FEB 2015) (a) Without limiting any of the obligations 

or liabilities of Contractor, Contractor shall procure from a company or companies lawfully authorized to 

do business in South Carolina and with a current A.M. Best rating of no less than A: VII, and maintain for 

the duration of the contract, insurance against claims for injuries to persons or damages to property 

which may arise from or in connection with the performance of the work and the results of that work by 

the contractor, his agents, representatives, employees or subcontractors. (b) Coverage shall be at least 

as broad as: (1) Commercial General Liability (CGL): Insurance Services Office (ISO) Form CG 00 01 12 07 

covering CGL on an “occurrence” basis, including products-completed operations, personal and 

advertising injury, with limits no less than $1,000,000 per occurrence. If a general aggregate limit 

applies, the general aggregate limit shall be twice the required occurrence limit. This contract shall be 

considered to be an “insured contract” as defined in the policy. (2) Auto Liability: ISO Form Number CA 

00 01 covering any auto (Code 1), or if Contractor has no owned autos, hired, (Code 8) and non-owned 

autos (Code 9), with limits no less than $1,000,000 per accident for bodily injury and property damage. 

(3) Worker’s Compensation: As required by the State of South Carolina, with Statutory Limits, and 

Employer’s Liability Insurance with limit of no less than $1,000,000 per accident for bodily injury or 

disease. (c) Every applicable Using Governmental Unit, and the officers, officials, employees and 

volunteers of any of them, must be covered as additional insureds on the CGL policy with respect to 

liability arising out of work or operations performed by or on behalf of the Contractor including 
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materials, parts or equipment furnished in connection with such work or operations. General liability 

coverage can be provided in the form of an endorsement to the Contractor’s insurance at least as broad 

as ISO Form CG 20 10 11 85 or if not available, through the addition of both CG 20 10 and CG 20 37 if a 

later edition is used. (d) For any claims related to this contract, the Contractor’s insurance coverage shall 

be primary insurance as respects the State, every applicable Using Governmental Unit, and the officers, 

officials, employees and volunteers of any of them. Any insurance or self-insurance maintained by the 

State, every applicable Using Governmental Unit, or the officers, officials, employees and volunteers of 

any of them, shall be excess of the Contractor’s insurance and shall not contribute with it. (e) Prior to 

commencement of the work, the Contractor shall furnish the State with original certificates and 

amendatory endorsements or copies of the applicable policy language effecting coverage required by 

this section. All certificates are to be received and approved by the State before work commences. 

However, failure to obtain the required documents prior to the work beginning shall not waive the 

Contractor’s obligation to provide them. (f) Should any of the above-described policies be cancelled 

before the expiration date thereof, notice will be delivered in accordance with the policy provisions. In 

addition, the Contractor shall notify the State immediately upon receiving any information that any of 

the coverages required by this section are or will be changed, cancelled, or replaced. (g) Contractor 

hereby grants to the State and every applicable Using Governmental Unit a waiver of any right to 

subrogation which any insurer of said Contractor may acquire against the State or applicable Using 

Governmental Unit by virtue of the payment of any loss under such insurance. Contractor agrees to 

obtain any endorsement that may be necessary to effect this waiver of subrogation, but this provision 

applies regardless of whether or not the State or Using Governmental Unit has received a waiver of 

subrogation endorsement from the insurer. (h)  Upon request, Contractor agrees to provide the most 

recent publicly available financial statements of its parent entity to State. (i) Upon request, Contractor 

agrees to provide information related to its insurance deductibles; and all Parties agree that such 

information shall be deemed Confidential Information, as the term is used and defined in the 

Agreement.  [07-7B056-2] 

CONTRACTOR’S LIABILITY INSURANCE – INFORMATION SECURITY AND PRIVACY (FEB 2015: For products 

providing the coverages required by this clause, the insurance market is evolving. Our research indicates 

that the requirements stated herein reflect commercially-available insurance products. Any offeror 

having concerns with any specific requirements of this clause should communicate those concerns to 

the State Treasurer’s Office well in advance of opening.] (a) Without limiting any other obligations or 

liabilities of Contractor, Contractor shall procure from a company or companies lawfully authorized to 

do business in South Carolina and with a current A.M. Best rating of no less than A: VII, and maintain for 

the duration of the contract, a policy or policies of insurance against claims which may arise from or in 

connection with the performance of the work and the results of that work by the contractor, his agents, 

representatives, employees, subcontractors or any other entity for which the contractor is legally 

responsible (b) Coverage must include claims for: (i) information security risks, including without 

limitation, failure to prevent unauthorized access to, tampering with or unauthorized use of a computer 

system; introduction of malicious codes, computer viruses, worms, logic bombs, etc., into data or 

systems; or theft, damage, unauthorized disclosure, destruction, or corruption of information in 

whatever form; (ii) privacy risks, including (A) failure to properly handle, manage, store, dispose of, 

destroy, or otherwise control non-public personally identifiable information in any format; (B) loss of, 

unauthorized access to, or disclosure of confidential information; and (C) any form of invasion, 

infringement or interference with rights of privacy, including breach of security/privacy laws or 
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regulations; (iii) contractual liability for the contractor’s obligations described in the clauses titled 

“Indemnification - Third Party Claims – Disclosure Of Information” and “Information Use And 

Disclosure;” and (iv) errors, omissions, or negligent acts in the performance, by the contractor or by any 

entity for which the contractor is legally responsible, of professional services included in the work. (c) If 

the work includes content for internet web sites or any publications or media advertisements, coverage 

must also include claims for actual or alleged infringement of intellectual property rights, invasion of 

privacy, as well as advertising, media and content offenses. (d) If the work includes software, coverage 

must also include claims for intellectual property infringement arising out of software and/or content 

(with the exception of patent infringement and misappropriation of trade secrets) (e) Coverage shall 

have limits no less than five million ($5,000,000.00) dollars per occurrence and ten million 

($10,000,000.00) dollars aggregate. (f) If the insurance required by this clause is procured on a form 

affording “claims made” coverage, then (i) all limits stated above as “per occurrence” shall be 

understood to mean “per claim” or “per occurrence,” as is consistent with the terms of the “claims-

made” policy; and (ii) such claims-made insurance shall provide for a retroactive date no later than the 

date the contract is awarded. (g) All terms of this clause shall survive termination of the contract and 

shall continue until thirty (30) days past the final completion of the work, including the performance of 

any warranty work. In addition, contractor shall maintain in force and effect any “claims-made” 

coverage for a minimum of two (2) years after final completion of all work or services to be provided 

hereunder. Contractor shall purchase an extended reporting period, or “tail coverage,” if necessary, to 

comply with the latter requirement. (h) Every applicable Using Governmental Unit, and the officers, 

officials, employees and volunteers of any of them, must be covered as additional insureds on the policy 

or policies of insurance required by this clause. (i) For any claims related to this contract, the insurance 

coverage required by this clause shall be primary insurance as respects the State, every applicable Using 

Governmental Unit, and the officers, officials, employees and volunteers of any of them. Any insurance 

or self-insurance maintained by the State, every applicable Using Governmental Unit, or the officers, 

officials, employees and volunteers of any of them, shall be excess of the Contractor’s insurance and 

shall not contribute with it. (j) Prior to commencement of the work, the Contractor shall furnish the 

State with original certificates of insurance for every applicable policy effecting the coverage required by 

this clause. All certificates are to be received and approved by the State Treasurer’s Office before work 

commences. However, failure to obtain the required documents prior to the work beginning shall not 

waive the Contractor’s obligation to provide them. (k) Should any of the above described policies be 

cancelled before the expiration date thereof, notice will be delivered in accordance with the policy 

provisions. In addition, the Contractor shall notify the State immediately upon receiving any information 

that any of the coverages required by this clause are or will be changed, cancelled, or replaced. (l) 

Contractor hereby grants to the State and every applicable Using Governmental Unit a waiver of any 

right to subrogation which any insurer of said Contractor may acquire against the State or applicable 

Using Governmental Unit by virtue of the payment of any loss under such insurance as is required by 

this clause. Contractor agrees to obtain any endorsement that may be necessary to effect this waiver of 

subrogation, but this provision applies regardless of whether or not the State or Using Governmental 

Unit has received a waiver of subrogation endorsement from the insurer. (m) Upon request, Contractor 

agrees to provide the most recent publicly available financial statements of its parent entity to State. (n) 

Upon request, Contractor agrees to provide information related to its insurance deductibles; and all 

Parties agree that such information shall be deemed Confidential Information, as the term is used and 

defined in the Agreement. [07- 7B058-1]   
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DEFAULT (JAN 2006): (a) (1) The State may, subject to paragraphs (c) and (d) of this clause, by written 

notice of default to the Contractor, terminate this contract in whole or in part if the Contractor fails to: 

(i) Deliver the supplies or to perform the services within the time specified in this contract or any 

extension; (ii) Make progress, so as to endanger performance of this contract (but see paragraph (a)(2) 

of this clause); or (iii) Perform any of the other material provisions of this contract (but see paragraph 

(a)(2) of this clause). (2) The State’s right to terminate this contract under subdivisions (a)(1)(ii) and 

(1)(iii) of this clause, may be exercised if the Contractor does not cure such failure within 10 days (or 

more if authorized in writing by the STO) after receipt of the notice from the State Treasurer’s Office 

specifying the failure. (b) If the State terminates this contract in whole or in part, it may acquire, under 

the terms and in the manner the State Treasurer’s Office considers appropriate, supplies or services 

similar to those terminated, and the Contractor will be liable to the State for any excess costs for those 

supplies or services. However, the Contractor shall continue the work not terminated. (c) Except for 

defaults of subcontractors at any tier, the Contractor shall not be liable for any excess costs if the failure 

to perform the contract arises from causes beyond the control and without the fault or negligence of 

the Contractor. Examples of such causes include (1) acts of God or of the public enemy, (2) acts of the 

State in either its sovereign or contractual capacity, (3) fires, (4) floods, (5) epidemics, (6) quarantine 

restrictions, (7) strikes, (8) freight embargoes, and (9) unusually severe weather. In each instance the 

failure to perform must be beyond the control and without the fault or negligence of the Contractor. (d) 

If the failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 

default is beyond the control of both the Contractor and subcontractor, and without the fault or 

negligence of either, the Contractor shall not be liable for any excess costs for failure to perform, unless 

the subcontracted supplies or services were obtainable from other sources in sufficient time for the 

Contractor to meet the required delivery schedule. (e) If this contract is terminated for default, the State 

may require the Contractor to transfer title and deliver to the State, any (1) completed supplies, and (2) 

partially completed supplies and materials, parts, tools, dies, jigs, fixtures, plans, drawings, information, 

and contract rights (collectively referred to as “manufacturing materials” in this clause) that the 

Contractor has specifically produced or acquired for the terminated portion of this contract. Upon 

direction of the STO, the Contractor shall also protect and preserve property in its possession in which 

the State has an interest. (f) The State shall pay contract price for completed supplies delivered and 

accepted. The Contractor and State Treasurer’s Office shall agree on the amount of payment for 

manufacturing materials delivered and accepted and for the protection and preservation of the 

property; if the parties fail to agree, the State Treasurer’s Office shall set an amount subject to the 

Contractor’s rights under the Disputes clause. Failure to agree will be a dispute under the Disputes 

clause. The State may withhold from these amounts any sum the State Treasurer’s Office determines to 

be necessary to protect the State against loss because of outstanding liens or claims of former lien 

holders. (g) If, after termination, it is determined that the Contractor was not in default, or that the 

default was excusable, the rights and obligations of the parties shall, if the contract contains a clause 

providing for termination for convenience of the State, be the same as if the termination had been 

issued for the convenience of the State. If, in the foregoing circumstances, this contract does not contain 

a clause providing for termination for convenience of the State, the contract shall be adjusted to 

compensate for such termination and the contract modified accordingly subject to the contractor’s 

rights under the Disputes clause. (h) The rights and remedies of the State in this clause are in addition to 

any other rights and remedies provided by law or under this contract. [07-7B075-1] 
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DISPUTES (JAN 2006): (1) Choice-of-Forum. All disputes, claims, or controversies relating to the 

Agreement shall be resolved exclusively by the State Treasurer’s Office in accordance with Title 11, 

Chapter 35, Article 17 of the South Carolina Code of Laws, or in the absence of jurisdiction, only in the 

Court of Common Pleas for, or a federal court located in, Richland County, State of South Carolina. 

Contractor agrees that any act by the government regarding the Agreement is not a waiver of either the 

government’s sovereign immunity or the government’s immunity under the Eleventh Amendment of the 

United States Constitution. As used in this paragraph, the term “Agreement” means any transaction or 

agreement arising out of, relating to, or contemplated by the solicitation. (2) Service of Process. 

Contractor consents that any papers, notices, or process necessary or proper for the initiation or 

continuation of any disputes, claims, or controversies relating to the Agreement; for any court action in 

connection therewith; or for the entry of judgment on any award made, may be served on Contractor by 

certified mail (return receipt requested) addressed to Contractor at the address provided as the Notice 

Address in the Notice Section of the Agreement or by personal service or by any other manner that is 

permitted by law, in or outside South Carolina. Notice by certified mail is deemed duly given upon 

deposit in the United States mail. [07-7A025-1] 

DRUG FREE WORK PLACE CERTIFICATION (JAN 2004): By submitting an Offer, Contractor certifies that, if 

awarded a contract, Contractor will comply with all applicable provisions of The Drug-free Workplace 

Act, Title 44, Chapter 107 of the South Carolina Code of Laws, as amended. [02-2A065-1] 

ETHICS CERTIFICATE (MAY  2008): The Contractor certifies that the Contractor has and will comply with, 

and has not, and will not, induce a person to violate Title 8, Chapter 13 of the South Carolina Code of 

Laws, as amended (ethics act). The following statutes require special attention: Section 8-13-700, 

regarding use of official position for financial gain; Section 8-13-705, regarding gifts to influence action 

of public official; Section 8-13-720, regarding offering money for advice or assistance of public official; 

Sections 8-13-755 and 8-13-760, regarding restrictions on employment by former public official; Section 

8-13-775, prohibiting public official with economic interests from acting on contracts; Section 8-13-790, 

regarding recovery of kickbacks; Section 8-13-1150, regarding statements to be filed by consultants; and 

Section 8-13-1342, regarding restrictions on contributions by contractor to candidate who participated 

in awarding of contract. The state may rescind any contract and recover all amounts expended as a 

result of any action taken in violation of this provision. If contractor participates, directly or indirectly, in 

the evaluation or award of public contracts, including without limitation, change orders or task orders 

regarding a public contract, contractor shall, if required by law to file such a statement, provide the 

statement required by Section 8-13-1150 to the State Treasurer’s Office at the same time the law 

requires the statement to be filed. [02-2A075-2] 

EQUAL OPPORTUNITY (JAN 2006): Contractor is referred to and shall comply with all applicable 

provisions, if any, of Title 41, Part 60 of the Code of Federal Regulations, including but not limited to 

Sections 60-1.4, 60-4.2, 60-4.3, 60-250.5(a), and 60-741.5(a), which are hereby incorporated by 

reference. [07-7A030-1] 

FALSE CLAIMS (JAN 2006): According to the S.C. Code of Laws Section 16-13-240, “a person who by false 

pretense or representation obtains the signature of a person to a written instrument or obtains from 

another person any chattel, money, valuable security, or other property, real or personal, with intent to 

cheat and defraud a person of that property is guilty” of a crime. [07-7A035-1] 
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FIXED PRICING REQUIRED (JAN 2006): Any pricing provided by contractor shall include all costs for 

performing the work associated with that price. Except as otherwise provided in this agreement, 

contractor’s price shall be fixed for the duration of this contract, including option terms. This clause does 

not prohibit contractor from offering lower pricing after award. [07-7A040-1] 

ILLEGAL IMMIGRATION (NOV 2008): (An overview is available at www.procurement.sc.gov) By signing 

your offer, you certify that you will comply with the applicable requirements of Title 8, Chapter 14 of the 

South Carolina Code of Laws and agree to provide to the State upon request any documentation 

required to establish either: (a) that Title 8, Chapter 14 is inapplicable to you and your subcontractors or 

sub-subcontractors; or (b) that you and your subcontractors or sub-subcontractors are in compliance 

with Title 8, Chapter 14. Pursuant to Section 8-14- 60, “A person who knowingly makes or files any false, 

fictitious, or fraudulent document, statement, or report pursuant to this chapter is guilty of a felony, 

and, upon conviction, must be fined within the discretion of the court or imprisoned for not more than 

five years, or both.” You agree to include in any contracts with your subcontractor’s language requiring 

your subcontractors to (a) comply with the applicable requirements of Title 8, Chapter 14, and (b) 

include in their contracts with the sub-subcontractor’s language requiring the sub-subcontractors to 

comply with the applicable requirements of Title 8, Chapter 14. [07-7B097-1].  

INDEMNIFICATION - THIRD PARTY CLAIMS – DISCLOSURE OF INFORMATION (FEB 2015) (a) Without 

limitation, Contractor shall defend and hold harmless Indemnitees from and against any and all suits, 

claims, investigations, or fines (hereinafter “action”) of any character (and all related damages, 

settlement payments, attorneys’ fees, costs, expenses, losses or liabilities) by a third party which arise 

out of or in connection with a disclosure of government information (as defined in the clause titled 

Information Security - Definitions) caused in whole or in part by any act or omission of Contractor, its 

subcontractors at any tier, their employees, workmen, servants, agents, or anyone directly or indirectly 

employed by them or anyone for whose acts any of them may be liable, regardless of whether or not 

caused in part by an Indemnitee, and whether or not such action is brought by a third party or an 

Indemnitee, but only if the act or omission constituted a failure to perform some obligation imposed by 

the contract or the law. (b) Indemnitee must notify contractor in writing within a reasonable period of 

time after Indemnitee first receives written notice of any action. Indemnitee’s failure to provide or delay 

in providing such notice will relieve Contractor of its obligations under this clause only if and to the 

extent that such delay or failure materially prejudices Contractor’s ability to defend such action. 

Indemnitee must reasonably cooperate with Contractor’s defense of such actions (such cooperation 

does not require and is without waiver of an Indemnitees attorney/client, work product, or other 

privilege) and, subject to Title 1, Chapter 7 of the South Carolina Code of Laws, allow Contractor sole 

control of the defense, so long as the defense is diligently and capably prosecuted. Indemnitee may 

participate in Contractor’s defense of any action at its own expense. Contractor may not, without 

Indemnitee’s prior written consent, settle, compromise, or consent to the entry of any judgment in any 

such commenced or threatened action unless such settlement, compromise or consent (i) includes an 

unconditional release of Indemnitee from all liability related to such commenced or threatened action, 

and (ii) is solely monetary in nature and does not include a statement as to, or an admission of fault, 

culpability or failure to act by or on behalf of, an Indemnitee or otherwise adversely affect an 

Indemnitee. Indemnitee’s consent is necessary for any settlement that requires Indemnitee to part with 

any right or make any payment or subjects Indemnitee to any injunction. (c) Notwithstanding any other 

provision, Contractor’s obligations pursuant to this clause are without any limitation whatsoever. 
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Contractor’s obligations under this clause shall survive the termination, cancellation, rejection, or 

expiration of the contract. This provision shall be construed fairly and reasonably, neither strongly for 

nor against either party, and without regard to any clause regarding insurance. (d) “Indemnitee” means 

the State of South Carolina, its instrumentalities, agencies, departments, boards, political subdivisions 

and all their respective officers, agents and employees. [07-7B102-1] 

INDEMNIFICATION - INTELLECTUAL PROPERTY (JAN 2006): (a) Without limitation and notwithstanding 

any provision in this agreement, Contractor shall, upon receipt of notification, defend and indemnify the 

State, its instrumentalities, agencies, departments, boards, political subdivisions and all their respective 

officers, agents and employees against all actions, proceedings or claims of any nature (and all damages, 

settlement payments, attorneys’ fees (including inside counsel), costs, expenses, losses or liabilities 

attributable thereto) by any third party asserting that an acquired item infringes the third party’s 

intellectual property.   State shall allow Contractor to defend such claim so long as the defense is 

diligently and capably prosecuted. State shall allow Contractor to settle such claim so long as (i) all 

settlement payments are made by Contractor, and (ii) the settlement imposes no non-monetary 

obligation upon State. State shall reasonably cooperate with Contractor’s defense of such claim. (b) In 

the event an injunction or order shall be obtained against State’s use of any acquired item, or if in 

Contractor’s opinion, the acquired item is likely to become the subject of a claim of infringement or 

violation of an IP right, Contractor shall, without in any way limiting the foregoing, and at its expense, 

either: (1) procure for State the right to continue to use, or have used, the acquired item, or (2) replace 

or modify the acquired item so that it becomes non-infringing but only if the modification or 

replacement does not adversely affect the specifications for the acquired item or its use by State. If 

neither (1) nor (2), above, is practical, State may require that Contractor remove the acquired item from 

State, refund to State any charges paid by State therefor, and take all steps necessary to have State 

released from any further liability. (c) Contractors obligations under this paragraph do not apply to a 

claim to the extent (i) that the claim is caused by Contractor’s compliance with specifications furnished 

by the State unless Contractor knew its compliance with the State’s specifications would infringe an IP 

right, (ii) that the claim is caused by Contractor’s compliance with specifications furnished by the State if 

the State knowingly relied on a third party’s IP right to develop the specifications provided to Contractor 

and failed to identify such product to Contractor, or (iii) the State’s use of the Services in combination 

with other products and services to the extent the infringement is caused by such combinational use. (d) 

As used in this paragraph, these terms are defined as follows: “IP right(s)” means a patent, copyright, 

trademark, trade secret, or any other proprietary right. “Acquired item(s)” means the rights, goods, or 

services furnished under this agreement. “Specification(s)” means a detailed, exact statement of 

particulars such as a statement prescribing materials, dimensions, and quality of work. (e) Contractor’s 

obligations under this clause shall survive the termination, cancellation, rejection, or expiration of this 

Agreement. The State’s remedies in this section shall be the sole remedy for infringement claims. [07-

7B103-1] 

INFORMATION SECURITY - DEFINITIONS (FEB 2015) The following definitions are used in those clauses 

that cross reference this clause. Compromise means disclosure of information to unauthorized persons, 

or a violation of the security policy of a system in which unauthorized intentional or unintentional 

disclosure, modification, destruction, or loss of an object may have occurred. Without limitation, the 

term “compromise” includes copying the data through covert network channels, or copying the data to 

unauthorized media, or disclosure of information in violation of any obligation imposed by this contract. 



9 
 

Data means a subset of information in an electronic format that allows it to be retrieved or transmitted. 

Government information means information (i) provided to Contractor by, or generated by Contractor 

for, the using governmental unit, or (ii) acquired or accessed by Contractor as a result of performing the 

Work, except that Government Information shall not include Cardholder data or Card transaction data. 

Without limiting the foregoing, government information includes any information that Contractor 

acquires or accesses by software or web-based services, which includes, without limitation, any 

metadata or location data. Government information excludes unrestricted information. Information 

means any communication or representation of knowledge such as facts, statistics, or opinions, in any 

medium or form, including textual, numerical, graphic, cartographic, narrative, or audiovisual. 

Information system means a discrete set of information resources organized for the collection, 

processing, maintenance, use, sharing, dissemination, or disposition of information. Public information 

means any specific information, regardless of form or format, that the State has actively and 

intentionally disclosed, disseminated, or made available to the public. Information is not public 

information solely because it may be subject to inspection pursuant to an unfulfilled public records 

request. Software means any computer program accessed or used by the Using Governmental Unit or a 

third party pursuant to or as a result of this contract. Third party means any person or entity other than 

the Using Governmental Unit, the Contractor, or any subcontractors at any tier. Unrestricted 

information means (1) public information acquired other than through performance of the work, (2) 

information acquired by Contractor prior to contract formation, (3) information incidental to your 

contract administration, such as financial, administrative, cost or pricing, or management information, 

and (4) any ideas, concepts, know-how, methodologies, processes, technologies, techniques which 

Contractor develops or learns in connection with Contractor’s performance of the work. Web-based 

service means a service accessed over the Internet and acquired, accessed, or used by the using 

governmental unit or a third party pursuant to or as a result of this contract, including without 

limitation, cloud services, software-as-a service, and hosted computer services. [07-7B104-1] 

INFORMATION SECURITY - SAFEGUARDING REQUIREMENTS (FEB 2015) (a) Definitions. The terms used in 

this clause shall have the same meaning as the terms defined in the clause titled Information Security – 

Definitions. In addition, as used in this clause— Clearing means removal of data from an information 

system, its storage devices, and other peripheral devices with storage capacity, in such a way that the 

data may not be reconstructed using common system capabilities (i.e., through the keyboard); however, 

the data may be reconstructed using laboratory methods. Intrusion means an unauthorized act of 

bypassing the security mechanisms of a system. Media means physical devices or writing surfaces 

including but not limited to magnetic tapes, optical disks, magnetic disks, portable hard drives, “thumb” 

drives, large scale integration memory chips, and printouts (but not including display media, e.g., a 

computer monitor, cathode ray tube (CRT) or other (transient) visual output) onto which information is 

recorded, stored, or printed within an information system. Safeguarding means measures or controls 

that are prescribed to protect information. Voice means all oral information regardless of transmission 

protocol. (b) Safeguarding Information. Without limiting any other legal or contractual obligations, 

contractor shall implement and maintain reasonable and appropriate administrative, physical, and 

technical safeguards (including without limitation written policies and procedures) for protection of the 

security, confidentiality and integrity of the government information in its possession. In addition, 

contractor shall apply security controls when the contractor reasonably determines that safeguarding 

requirements, in addition to those identified in paragraph (c) of this clause, may be required to provide 

adequate security, confidentiality and integrity in a dynamic environment based on an assessed risk or 
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vulnerability. (c) Safeguarding requirements and procedures. Contractor shall apply the following basic 

safeguarding requirements to protect government information from unauthorized access and 

disclosure: (1) Protecting information on public computers or Web sites: Do not process government 

information on public computers (e.g., those available for use by the general public in kiosks, hotel 

business centers) or computers that do not have access control. Government information shall not be 

posted on Web sites that are publicly available or have access limited only by domain/Internet Protocol 

restriction. Such information may be posted to web pages that control access by user ID/password, user 

certificates, or other technical means, and that provide protection via use of security technologies. 

Access control may be provided by the intranet (versus the Web site itself or the application it hosts). (2) 

Transmitting electronic information. Transmit email, text messages, blogs, and similar communications 

that contain government information using technology and processes that provide the commercially 

reasonable level of security and privacy available, given facilities, conditions, and environment. (3) 

Transmitting voice and fax information. Transmit government information via voice and fax only when 

the sender has a reasonable assurance that access is limited to authorized recipients. (4) Physical and 

electronic barriers. Protect government information by at least one physical and one electronic barrier 

(e.g., locked container or room, login and password) when not under direct individual control. (5) 

Sanitization. At a minimum, clear information on media that have been used to process government 

information before external release or disposal. Overwriting is an acceptable means of clearing media in 

accordance with National Institute of Standards and Technology 800–88, Guidelines for Media 

Sanitization, at http://csrc.nist.gov/ publications/nistpubs/800-88/NISTSP800-88_with-errata.pdf. (6) 

Intrusion protection. Provide at a minimum the following protections against intrusions and 

compromise: (i) Current and regularly updated malware protection services, e.g., anti-virus, 

antispyware. (ii) Prompt application of security-relevant software upgrades, e.g., patches, service packs, 

and hot fixes. (7) Transfer limitations. Transfer government information only to those subcontractors 

that both require the information for purposes of contract performance and provide at least the same 

level of security as specified in this clause. (d) Subcontracts. Any reference in this clause to Contractor 

also includes any subcontractor at any tier. Contractor is responsible for, and shall impose by agreement 

requirements at least as secure as those imposed by this clause on, any other person or entity that 

contractor authorizes to take action related to government information. (e) Other contractual 

requirements regarding the safeguarding of information. This clause addresses basic requirements and 

is subordinate to any other contract clauses or requirements to the extent that it specifically provides 

for enhanced safeguarding of information or information systems. Both parties shall comply with their 

PCI requirements as described in Section 15 of the Agreement. [07-7B105-1] 

INFORMATION SECURITY – LOCATION OF DATA (FEB 2015) Notwithstanding any other provisions, 

contractor is prohibited from processing, storing, transmitting, or accessing government information, as 

defined in the clause titled Information Security - Definitions, outside the continental United States. For 

clarity, this obligation is a material requirement of this contract and applies to subcontractors at any 

tier. [07-7B106-1] 

INFORMATION USE AND DISCLOSURE (FEB 2015) Except to the extent necessary for performance of the 

work, citizens should not be required to share information with those engaged by the government in 

order to access services provided by the government and such information should be used by those 

engaged by the government only to the extent necessary to perform the work acquired; accordingly, 

this clause addresses basic requirements for the Contractor’s use and disclosure of government 
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information, which expressly includes, but is not limited to, information provided by or obtained from 

the citizens. Anonymizing information does not resolve the foregoing concern. This clause should be 

broadly interpreted to effectuate this intent. Every obligation in this clause is material. Absent express 

reference to this clause, this clause supersedes any other clause to the extent of any inconsistency 

unless and to the extent the other clause provides greater protection for government information. (a) 

Definitions. The terms used in this clause shall have the same meaning as the terms defined in the 

clause titled Information Security – Definitions. (b) Legal mandates. Contractor shall be permitted to use, 

disclose, or retain government information to the limited extent necessary to comply with any 

requirement imposed on Contractor by law. If it is necessary for Contractor to use, disclose, or retain 

government information in order to comply with a law, Contractor shall provide using governmental unit 

with written notice, including a description of the circumstances and applicable law, in advance of such 

use, disclosure or retention except to the extent expressly prohibited by law. (c) Flow down. Any 

reference in this clause to Contractor also includes any subcontractor at any tier. Contractor is 

responsible for, and shall impose by agreement the requirements of this clause on, any other person or 

entity that contractor authorizes to take action related to government information. (d) Collecting 

Information. Contractor must gather and maintain government information only to the minimum extent 

necessary to accomplish the work. (e) Rights, Disclosure and Use. Except as otherwise expressly 

provided in this solicitation, Contractor agrees NOT to either (1) use or disclose government 

information, or (2) retain government information after termination or expiration of this contract. 

Contractor acquires no rights in any government information except the limited rights to use, disclose 

and retain the government information in accordance with the terms of this solicitation. To the extent 

reasonably necessary to perform the work, Contractor may: (i) use (including access, process, transmit, 

and store) and maintain the government information itself; and (ii) disclose government information to 

persons having a need-to-know (e.g., subcontractors). Before disclosing government information to a 

subcontractor or third party, Contractor shall give the using governmental unit detailed written notice of 

both the reason for disclosure and the identity and location of the recipient. The notice shall be 

provided no later than fifteen (15) business days in advance of the disclosure. (f) Return. 

Notwithstanding the using governmental unit’s failure to perform or the pendency of a dispute, 

Contractor agrees to promptly deliver to the using governmental unit (or destroy, at the using 

governmental unit’s option) all government information in its possession as and upon written request of 

using governmental unit (provided that, if the contract has not expired or been terminated, Contractor 

shall be excused from the performance of any work reasonably dependent on Contractor’s further 

access to such government information). (g) Privacy Policy & Applicable Laws. Without limiting any other 

legal or contractual obligations imposed by this contract or the law, Contractor shall (a) comply with its 

own privacy policies and written privacy statements relevant to the work, and (b) comply with (1) all 

laws applicable to Contractor regarding government information, and (2) all laws and standards 

identified in the clause, if included, entitled Information Use and Disclosure – Standards. (h) Actions 

Following Disclosure. Promptly upon discovery of a compromise or improper use of government 

information, Contractor shall take such action as may be necessary to preserve forensic evidence and 

eliminate the cause of the compromise or improper use. As soon as practicable, but no later than  

twenty-four hours after confirmation of compromise  or improper use, Contractor shall notify using 

governmental unit of the compromise or improper use, including a description of the circumstances of 

the use or compromise. As soon as practicable after discovery, Contractor shall undertake a thorough 

forensic investigation of any compromise or improper use and provide the using governmental unit all 
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information necessary to enable the using governmental unit to fully understand the nature and extent 

of the compromise or improper use. With regard to any compromise or improper use of government 

information, Contractor shall: (1) provide any notification to third parties legally required to be provided 

such notice by Contractor, and if not (e.g., if legally required of the using governmental unit), Contractor 

shall reimburse using governmental unit for the cost of providing such notifications; and (2) pay all costs 

and expenses for at least two years of identity theft monitoring services (including without limitation, 

and credit monitoring) and as related to services provided under Exhibit 4 and to the extent such 

unauthorized disclosure or access is attributable to a breach by Contractor or Contractor Personnel, 

Contractor shall bear the following costs and expenses to the extent Contractor is found responsible for 

such breach: the cost of providing identity theft restoration services for any such affected individuals 

receiving notice,  for any such affected individuals receiving notice where such services are appropriate 

given the circumstances of the incident and the nature of the information compromised; (3) undertake 

any other measures that are customary and reasonable for an entity to take when experiencing a similar 

disclosure, (4) pay any related fines or penalties imposed on the using governmental unit, and (5) 

reimburse the Using Governmental Unit all costs reasonably incurred for communications services 

involved in responding to the compromise or improper us. Text Guidance on Use Notwithstanding any 

other provision, contractor’s obligations pursuant to this item (h) are without limitation. (i) Survival & 

Remedy. All the obligations imposed by this paragraph are material. The obligations of this section shall 

survive termination or expiration of the contract. Without limiting any rights the using governmental 

unit may have, and notwithstanding any other term of this contract, Contractor agrees that using 

governmental unit may have no adequate remedy at law for a breach of Contractor’s obligations under 

this clause and therefore the using governmental unit shall be entitled to pursue equitable remedies in 

the event of a breach of this clause. [07- 7B108-1] 

INFORMATION USE AND DISCLOSURE – STANDARDS (FEB 2015) To the extent applicable: (a) Breach of 

security of state agency data; notification; rights and remedies of injured parties; penalties; notification 

of Consumer Protection Division, S.C. Code Ann. Section 1-11-490. (b) South Carolina Financial Identity 

Fraud and Identity Theft Protection Act (FIFITPA), 2008 Act 190, as amended. Solely for purposes of 

Section 39-1-90 of the South Carolina Code of Laws, as amended, Contractor is deemed to be the owner 

of government information, as defined herein, and Contractor agrees that the Using Governmental Unit 

is not a licensee. (c) The South Carolina Family Privacy Protection Act of 2002, S.C. Code Ann. Sections 

30-2-10, et seq. (d) Personal Identifying Information Privacy Protection, S.C. Code Ann. Sections 30- 2-

310 et seq. (e) Data Breach Notification, 2014 Act No. 286, Section 117.117, as revised in any future 

annual appropriations act. [07-7B110-1] 

INTEGRATION: This Agreement consisting of the Agreement and its Exhibits and Schedules is a 

completely integrated Contract. Notwithstanding any contrary term, there are no oral or written 

conditions precedent or concurrent to this Agreement There are no terms or conditions other than 

those in this writing. This writing supersedes all prior or contemporaneous terms, conditions, and 

representations. 

IRAN DIVESTMENT ACT – ONGOING OBLIGATIONS (JAN 2015): (a) You must notify the State Treasurer’s 

Office immediately if, at any time during the contract term, you are added to the Iran Divestment Act 

List. (b) Consistent with Section 11-57-330(B), you shall not contract with any person to perform a part 

of the Work, if, at the time you enter into the subcontract, that person is on the then-current version of 

the Iran Divestment Act List. [07-7A072-1] 
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LICENSES AND PERMITS (JAN 2006): During the term of the contract, the Contractor shall be responsible 

for obtaining, and maintaining in good standing, all licenses (including professional licenses, if any), 

permits, inspections and related fees for each or any such licenses, permits and /or inspections required 

by the State, county, city or other government entity or unit to accomplish the work specified in this 

solicitation and the contract. [07-7B115-1] 

MATERIAL AND WORKMANSHIP (JAN 2006): Unless otherwise specifically provided in this contract, all 

equipment, material, and articles incorporated in the work covered by this contract are to be new and 

of the most suitable grade for the purpose intended. [07-7B120-1] 

NO INDEMNITY OR DEFENSE (FEB 2015) Any term or condition is void to the extent it requires the State 

to indemnify, defend, or pay attorney’s fees to anyone for any reason. [07-7A045-2] 

NOTICE (JAN 2006): (A) After award, any notices shall be in writing and shall be deemed duly given (1) 

upon actual delivery, if delivery is by hand, (2) upon receipt by the transmitting party of automated 

confirmation or answer back from the recipient’s device if delivery is by telex, telegram, facsimile, or 

electronic mail, or (3) upon deposit into the United States mail, if postage is prepaid, a return receipt is 

requested, and either registered or certified mail is used. (B) Notice to contractor shall be to the address 

identified as the Notice Address in the Notice Section of the Agreement.  Any party may designate a 

different address for notice by giving notice in accordance with this paragraph. [07- 7A050-1] 

OPEN TRADE (JUN 2015) During the contract term, including any renewals or extensions, Contractor will 

not engage in the boycott of a person or an entity based in or doing business with a jurisdiction with 

whom South Carolina can enjoy open trade, as defined in SC Code Section 11-35-5300. [07-7A053-1] 

OWNERSHIP OF DATA & MATERIALS (JAN 2006): All data, material and documentation prepared 

exclusively for the state pursuant to this contract as a deliverable shall belong exclusively to the State. 

Ownership of all other data and materials used in the performance of the Services shall remain the 

property of Contractor. [07-7B125-1] 

PAYMENT & INTEREST (FEB 2015) (a) The State shall pay the Contractor, after the submission of proper 

invoices or vouchers, the prices stipulated in this contract for supplies delivered and accepted or 

services rendered and accepted, less any deductions provided in this contract. Unless otherwise 

specified herein, including the purchase order, payment shall not be made on partial deliveries accepted 

by the Government. (b) Unless otherwise provided herein, including the purchase order, payment will 

be made by check mailed to the payment address on “Page Two.” (c) Notwithstanding any other 

provision, payment shall be made in accordance with S.C. Code Section 11-35-45, or Chapter 6 of Title 

29 (real property improvements) when applicable, which provides the Contractor’s exclusive means of 

recovering any type of interest from the Owner. Contractor waives imposition of an interest penalty 

unless the invoice submitted specifies that the late penalty is applicable. Except as set forth in this 

paragraph, the State shall not be liable for the payment of interest on any debt or claim arising out of or 

related to this contract for any reason. (d) Amounts due to the State shall bear interest at the rate of 

interest established by the South Carolina Comptroller General pursuant to Section 11-35-45 (“an 

amount not to exceed fifteen percent each year”), as amended, unless otherwise required by Section 

29-6-30. (e) Any other basis for interest, including but not limited to general (pre- and post-judgment) or 

specific interest statutes, including S.C. Code Ann. Section 34-31-20, are expressly waived by both 

parties. If a court, despite this agreement and waiver, requires that interest be paid on any debt by 
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either party other than as provided by items (c) and (d) above, the parties further agree that the 

applicable interest rate for any given calendar year shall be the lowest prime rate as listed in the first 

edition of the Wall Street Journal published for each year, applied as simple interest without 

compounding. (f) The State shall have all of its common law, equitable and statutory rights of set-off. 

[07- 7A055-3] 

PRICE ADJUSTMENT - LIMITED -- AFTER INITIAL TERM ONLY (JAN 2006): Upon approval of the STO, prices 

may be adjusted for any renewal term. Prices shall not be increased during the initial term. Any request 

for a price increase must be received by the State Treasurer’s Office at least ninety (90) days prior to the 

expiration of the applicable term and must be accompanied by sufficient documentation to justify the 

increase. If approved, a price increase becomes effective starting with the term beginning after 

approval. A price increase must be executed as a change order. Contractor may terminate this contract 

at the end of the then current term if a price increase request is denied. Notice of termination pursuant 

to this paragraph must be received by the State Treasurer’s Office no later than fifteen (15) days after 

the State Treasurer’s Office sends contractor notice rejecting the requested price increase. [07-7B165-1] 

PRICING DATA – AUDIT – INSPECTION (JAN 2006): [Clause Included Pursuant to Section 11-35-1830, - 

2210, & -2220] (a) Cost or Pricing Data. Upon STO’s, you shall submit pricing data, as defined by 48 C.F.R. 

Section 2.101 (2004), prior to either (1) any award to contractor pursuant to 11-35- 1530 or 11-35-1560, 

if the total contract price exceeds $500,000, or (2) execution of a change order or contract modification 

with contractor which exceeds $100,000. Your price, including profit or fee, shall be adjusted to exclude 

any significant sums by which the state finds that such price was increased because you furnished 

pricing data that was inaccurate, incomplete, or not current as of the date agreed upon between parties. 

(b) Records Retention. You shall maintain your records for three years from the date of final payment. 

The state may audit your records at reasonable times and places. As used in this subparagraph (b), the 

term “records” means any books or records that relate to pricing data submitted pursuant to this clause. 

In addition to the obligation stated in this subparagraph (b), you shall retain all records and allow any 

audits provided for by 11-35-2220(2). (c) Inspection. At reasonable times, the state may inspect any part 

of your place of business which is related to performance of the work. (d) Instructions Certification. 

When you submit data pursuant to subparagraph (a), you shall (1) do so in accordance with the 

instructions appearing in Table 15-2 of 48 C.F.R. Section 15.408 (2004) (adapted as necessary for the 

state context), and (2) submit a Certificate of Current Pricing Data, as prescribed by 48 CFR Section 

15.406-2(a) (adapted as necessary for the state context). (e) Subcontracts. You shall include the above 

text of this clause in all of your subcontracts. (f) Nothing in this clause limits any other rights of the state. 

[07-7B185-1] 

CONTRACTOR TERMINATION FOR CAUSE. Servicers may terminate this Agreement if the Agency 

breaches any material representation, warranty, term, condition, or obligation of this Agreement and 

fails to cure such breach within thirty (30) days after receipt of written notice of such breach  

PUBLICITY (JAN 2006): Contractor shall not publish any comments or quotes by State employees, or 

include the State in either news releases or a published list of customers, without the prior written 

approval of the STO. [07-7A060-1] 

PURCHASE ORDERS (JAN 2006): Intentionally Deleted 
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RELATIONSHIP OF THE PARTIES (JAN 2006): Neither party is an employee, agent, partner, or joint 

venturer of the other. Neither party has the right or ability to bind the other to any agreement with a 

third party or to incur any obligation or liability on behalf of the other party. [07-7B205-1] 

RELATIONSHIP OF USING GOVERNMENTAL UNITS (JAN 2006): Each Using Governmental Unit’s 

obligations and liabilities are independent of every other Using Governmental Unit’s obligations and 

liabilities. No Using Governmental Unit shall be responsible for any other Using Governmental Unit’s act 

or failure to act. [07-7B210- 1] 

RESTRICTIONS ON PRESENTING TERMS OF USE OR OFFERING ADDITIONAL SERVICES (FEB 2015) (a) 

Citizens, as well as public employees (acting in their individual capacity), should not be unnecessarily 

required to agree to or provide consent to policies or contractual terms in order to access services 

acquired by the government pursuant to this contract (hereinafter “applicable services”) or, in the case 

of public employees, to perform their job duties; accordingly, in performing the work, contractor shall 

not require any citizen or public employee to agree to or provide consent to any end user contract, 

privacy policy, or other terms of use (hereinafter “terms of use”) not previously approved in writing by 

the STO. STO expressly approves Contractor’s privacy policy for merchant acquiring. 

SEVERABILITY OF AGREEMENT: If any term or provision of this Agreement is determined to be illegal, 

unenforceable, or invalid in whole or in part for any reason, such illegal, unenforceable, or invalid 

provisions or part thereof shall be stricken from this Agreement, and such provision shall not affect the 

legality, enforceability, or validity of the remainder of this Agreement. If any provision or part thereof of 

this Agreement is stricken in accordance with the provisions of this section, then this stricken provision 

shall be replaced, to the extent possible, with a legal, enforceable, and valid provision that is as similar in 

tenor to the stricken provision as is legally possible. 

SOFTWARE LICENSES (JAN 2006): 

Proprietary Software: Proprietary software is non-custom written, non-made for hire computer software 

supplied by the Contractor and documentation used to describe, maintain and use the software. 

License: The State is hereby granted a non-exclusive, fully paid perpetual license to use the proprietary 

software acquired hereunder.  The parties agree no proprietary software is acquired by the State under 

this Agreement. 

Title: Title to any proprietary software provided by the Contractor to the State will remain with the 

Contractor. 

Trade Secrets: The State agrees that the proprietary software is a trade secret of the contractor. The 

State agrees to take reasonable precautions to protect the trade secret nature of the proprietary 

software and to prevent its disclosure to unauthorized personnel. The license herein granted cannot be 

transferred, assigned, or made available by the State for use by any other individual, firm, partnership, 

or legal entity not affiliated, associated, or connected with the State without the prior expressed written 

consent of the Contractor, which consent will not be unreasonably withheld. Such transfer shall also be 

conditioned upon the execution by the transferee of a written declaration agreeing to be bound by the 

terms and conditions of confidentiality provided for in this section. 

Source Code: Source code includes files used by assembly, basic, c or other language compatibles to 

produce object modules for linkage into applications programs. The source code media will contain 

source code, files for compiling and linking software, and any other files and documentation available in 

machine-readable form to facilitate compiling and linking the code. 

https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.lawinsider.com%2Fclause%2Fseverability-of-agreement&data=04%7C01%7CShelly.Kelly%40sto.sc.gov%7C37ae05573f7743eb328108d90f3f32c3%7Ce9f8d01480d84f27b0d6c3d6c085fcdd%7C1%7C0%7C637557586387251251%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=lA2J55wsRg9jjtuytZB5hUETyRAZweZdQQscYK3zL0w%3D&reserved=0
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In the event the Contractor, at any point during the continued installation and operation of the 

proprietary software acquired under this contract, discontinues the conduct of business, or for any 

reason fails to continue to support its proprietary software, it will either make provision for the 

continued support under the same terms and conditions or provide the State with a copy of the source 

code for said proprietary software, at no expense to the State. 

Export Control: The State acknowledges that the proprietary software acquired hereunder may be 

licensable by the U. S. Government. It further acknowledges that a valid export license must be obtained 

from the Department of Commerce prior to export of said products. 

Customized Software: Customized software is made-for-hire, custom written and customer specific 

software or customizations to proprietary software developed for the State by Contractor and 

documentation used to describe, maintain and use the software.  The parties agree no customized 

software is developed under this Agreement. 

Title: Title to the customized software vests in the State as set forth herein. Contractor shall thereafter 

have no right, title or interest in any customized software. As herein used, title includes providing to the 

State all intellectual elements of the customized software including, but not limited to, developmental 

work product, notes, object and source codes, documentation, and any other items which would aid the 

State in understanding, using, maintaining, and enhancing said customized software. 

Software Tools: The contractor shall provide to the State, simultaneous with its initial installation, and 

any subsequent enhancements, upgrades, fixes, etc., software tools (including, but not limited to 

compilers, editors, etc.) that the State would require to maintain or enhance the customized software.  

The price for said tools and the cost to train State personnel to maintain and/or to enhance the 

customized software shall be noted separately and included in the contractor’s cost proposal submitted 

to the State in response to the State’s solicitation. 

TAXES (JAN 2006): Any tax the contractor may be required to collect or pay upon the sale, use or 

delivery of the products shall be paid by the State, and such sums shall be due and payable to the 

contractor upon acceptance. Any personal property taxes levied after delivery shall be paid by the State. 

It shall be solely the State’s obligation, after payment to contractor, to challenge the applicability of any 

tax by negotiation with, or action against, the taxing authority. Contractor agrees to refund any tax 

collected, which is subsequently determined not to be proper and for which a refund has been paid to 

contractor by the taxing authority. In the event that the contractor fails to pay, or delays in paying, to 

any taxing authorities, sums paid by the State to contractor, contractor shall be liable to the State for 

any loss (such as the assessment of additional interest) caused by virtue of this failure or delay. Taxes 

based on Contractor’s net income or assets shall be the sole responsibility of the contractor. [07-7A080-

1] 

TERM OF CONTRACT – EFFECTIVE DATE / INITIAL CONTRACT PERIOD (JAN 2006): The effective date of 

this contract is December 20, 2021. The initial term of this agreement is five years from the effective 

date. [07-7B240-1] 

TERM OF CONTRACT – OPTION TO RENEW (JAN 2015): (a) At the end of the initial term, and at the end 

of each renewal term, this contract may be renewed for two (2) additional one (1) year periods.    This 

contract shall automatically renew for a period of two (2) one (1) year periods, unless contractor 

receives notice that the state elects not to renew the contract at least thirty (30) days prior to the date 

of the end of the first term or of the first renewal. Contractor acknowledges that, unless excused by 
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Section 11-57-320, if the contractor is on the then-current Iran Divestment Act List as of the date of any 

contract renewal, the renewal will be void ab initio. [07-7B245-2] 

TERM OF CONTRACT – TERMINATION BY CONTRACTOR (JAN 2006): Contractor may terminate this 

contract at the end of the initial term, or any renewal term, by providing the State Treasurer’s Office  

State Treasurer’s Office notice of its election to terminate under this clause at least 90 days prior to the 

expiration of the then current term. [07-7B250-1]  

TERMINATION FOR CONVENIENCE (JAN 2006): (1) Termination. The State Treasurer’s Office may 

terminate this contract in whole or in part, for the convenience of the State. The State Treasurer’s Office 

State Treasurer’s Office shall give written notice of the termination to the contractor specifying the part 

of the contract terminated and when termination becomes effective. (2) Contractor’s Obligations. The 

contractor shall incur no further obligations in connection with the terminated work and on the date set 

in the notice of termination the contractor will stop work to the extent specified. The contractor shall 

also terminate outstanding orders and subcontracts as they relate to the terminated work. The 

contractor shall settle the liabilities and claims arising out of the termination of subcontracts and orders 

connected with the terminated work. The State Treasurer’s Office may direct the Contractor to assign 

the Contractor’s right, title, and interest under terminated orders or subcontracts to the State. The 

Contractor must still complete the work not terminated by the notice of termination and may incur 

obligations as are necessary to do so. (3) Right to Supplies. The State Treasurer’s Office may require the 

Contractor to transfer title and deliver to the State: (a) any completed supplies; and (b) such partially 

completed supplies and materials, parts, tools, dies, jigs, fixtures, plans, drawings, information, and 

contract rights (hereinafter called “manufacturing material”) as the Contractor has specifically produced 

or specially acquired for the performance of the terminated part of this contract. The Contractor shall, 

upon direction of the STO, protect and preserve property in the possession of the Contractor in which 

the State has an interest. If the State Treasurer’s Office does not exercise this right, the Contractor shall 

use best efforts to sell such supplies and manufacturing materials in an accordance with the standards 

of Uniform Commercial Code Section 2-706. Utilization of this Section in no way implies that the State 

has breached the contract by exercise of the Termination for Convenience Clause. (4) Compensation. (a) 

The Contractor shall submit a termination claim specifying the amounts due because of the termination 

for convenience together with cost or pricing data required by Section 11-35-1830 bearing on such 

claim. If the contractor fails to file a termination claim within one year from the effective date of 

termination, the State Treasurer’s Office may pay the Contractor, if at all, an amount set in accordance 

with Subparagraph (c) of this Paragraph. (b) The State Treasurer’s Office and the Contractor may agree 

to a settlement and that the settlement does not exceed the total contract price plus settlement costs 

reduced by payments previously made by the State, the proceeds of any sales of supplies and 

manufacturing materials under Paragraph (3) of this clause, and the contract price of the work not 

terminated; (c) Absent complete agreement under Subparagraph (b) of this Paragraph, the State 

Treasurer’s Office shall pay the Contractor the following amounts, provided payments agreed to under 

Subparagraph (b) shall not duplicate payments under this Subparagraph: (i) contract prices for supplies 

or services accepted under the contract; (ii) costs reasonably incurred in performing the terminated 

portion of the work less amounts paid or to be paid for accepted supplies or services; (iii) reasonable 

costs of settling and paying claims arising out of the termination of subcontracts or orders pursuant to 

Paragraph (2) of this clause. These costs must not include costs paid in accordance with Subparagraph 

(c)(ii) of this paragraph; (iv) any other reasonable costs that have resulted from the termination. The 
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total sum to be paid the Contractor under this Subparagraph shall not exceed the total contract price 

plus the reasonable settlement costs of the Contractor reduced by the amount of payments otherwise 

made, the proceeds of any sales of supplies and manufacturing materials under Subparagraph (b) of this 

Paragraph, and the contract price of work not terminated. (d) Contractor must demonstrate any costs 

claimed, agreed to, or established under Subparagraphs (b) and (c) of this Paragraph using its standard 

record keeping system, provided such system is consistent with any applicable Generally Accepted 

Accounting Principles. (5) Contractor’s failure to include an appropriate termination for convenience 

clause in any subcontract shall not (i) affect the State’s right to require the termination of a subcontract, 

or (ii) increase the obligation of the State beyond what it would have been if the subcontract had 

contained an appropriate clause. [07-7B265-1] 

TERMINATION DUE TO UNAVAILABILITY OF FUNDS (JAN 2006): Payment and performance obligations 

for succeeding fiscal periods shall be subject to the availability and appropriation of funds therefor. 

When funds are not appropriated or otherwise made available to support continuation of performance 

in a subsequent fiscal period, the contract shall be canceled. In the event of a cancellation pursuant to 

this paragraph, Contractor will be reimbursed the resulting unamortized, reasonably incurred, 

nonrecurring costs. Contractor will not be reimbursed any costs amortized beyond the initial contract 

term. [07-7A085-1] 

THIRD PARTY BENEFICIARY (JAN 2006): This Contract is made solely and specifically among and for the 

benefit of the parties hereto, and their respective successors and assigns, and no other person will have 

any rights, interest, or claims hereunder or be entitled to any benefits under or on account of this 

Contract as a third party beneficiary or otherwise. [07-7A090-1] 

UNCLAIMED PROPERTY LAW:  Contractor shall comply with the Uniform Unclaimed Property Act, S.C. 

Code § 27-18-10 et seq. 

WAIVER (JAN 2006): The State does not waive any prior or subsequent breach of the terms of the 

Contract by making payments on the Contract, by failing to terminate the Contract for lack of 

performance, or by failing to strictly or promptly insist upon any term of the Contract. Only the State 

Treasurer’s Office has actual authority to waive any of the State’s rights under this Contract. Any waiver 

must be in writing. [07- 7A095-1] 

 

 


